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United States of Anerica,

Plaintiff - Appell ee, Appeal fromthe United States

District Court for the Southern
V. District of |owa.
Jack Dean Johnson,

Def endant - Appel |l ant.

E I T R I I

Submitted: January 9, 1996

Filed: March 1, 1996

Before RICHARD S. ARNOLD, Chief Judge, BOWAN, Circuit Judge, and JONES, "
Senior District Judge.

JONES, Senior District Judge.

Jack Dean Johnson entered a conditional plea of guilty to a charge
of manufacturing narijuana, and has been sentenced thereon. He sought to
suppress evidence seized in the search of his residence pursuant to a
search warrant by alleging that his Fourth Amendnent rights were violated
by the search. He appeals the district court! ruling that the

evi dence should not be suppressed. W affirm

l.
On February 14, 1994 Detective Konopa of the Anes Police
Departnent received an anonynous phone call. The call cane in at

"The Honorable John B. Jones, Senior United States District
Judge for the District of South Dakota, sitting by designation.

! The Honorable Ronald E. Longstaff, United States District
Judge for the Southern District of |owa.



approxi mately 12:40 pm The caller was a nale who stated that
approxi mately twenty mnutes earlier he had observed a tall, skinny
white mal e deliver three-and-a-half pounds of marijuana to the Jack
Johnson residence. The caller stated the marijuana was in a paper
bag wrapped in three one-pound bundl es and one hal f-pound bundl e.
The caller stated that after the delivery was nmade, Johnson and the
deliverer went out to the garage of Johnson's honme. The caller
al so stated that Johnson lived wth his wife Vicki in a house
across from the DOT (lowa Departnent of Transportation). When
Det ective Konopa questioned the caller about the source of his
know edge, the caller replied he had been inside Johnson's house
and had seen the marijuana. The caller went on further, stating
that Johnson left sonme of the marijuana in the refrigerator, and
possibly sonme in a filing cabinet. The caller also relayed
unrel ated informati on concerning a stol en jeep.

After the call was conpleted, Detective Konopa verified
Johnson's address with the city utility files. Detective Konopa
al so discovered that Johnson had been arrested in 1988 for
marijuana possession. Detective Konopa then relayed this
information to Anes Detective Janmes Robi nson. Detective Robi nson
al so verified that the address given by the caller was Johnson's
with the city utility office. Det ective Robinson also verified
that Johnson's wife nane was Vicki. Detective Robinson directed an
officer to drive by the Johnson house to verify it was across the
street fromthe DOT and had a garage attached to it.

Det ecti ve Robinson shared the information with an Assi stant
County Attorney who advised himto prepare an application for a
search warrant. Det ecti ve Robinson presented Judge Steven Van
Marel an affidavit for a search warrant of Johnson's address. The
affidavit detailed the conversation with the anonynous caller and
the steps taken to corroborate the caller's information plus
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Johnson's crimnal history. Judge Van Marel issued a search
warrant and it was executed that afternoon. The search of



Johnson's hone resulted in the discovery of plastic bags of
marijuana in Johnson's refrigerator and his file cabinet and al so
uncovered 373 marijuana plants and grow ng equi pnent.

On May 3, 1994 the defendant filed a notion to suppress the
evi dence obtained fromthe search of his residence pursuant to the
war r ant . The district court held an evidentiary hearing and
entered an order denying the notion on June 1, 1994. The district
court ruled that probable cause did not exist to issue the warrant,
but determ ned the evidence was adm ssi bl e because the searching
officers had a good faith belief in the warrant's validity.
Johnson entered a conditional plea of guilty on June 6, 1994
reserving the right to appeal the suppression issue.

Johnson was sentenced to 120 nonths in prison. Johnson then
brought this appeal.

1.

In reviewing the decision of the district court to deny a
notion to suppress evidence, this court will not reverse unless the
decision is clearly erroneous. "The decision will be affirnmed
unl ess the decision of the district court (1) is unsupported by
substanti al evidence, (2) is based on an erroneous interpretation
of applicable lawor, (3) inlight of the entire record, the court
is left wwth a firmand definite conviction that a m stake has been
made." United States v. d bson, 928 F.2d 250, 253 (8th Cr. 1991)
(citing United States v. Pantazis, 816 F.2d 361, 363 (8th Grr.
1987) .

Counsel for the United States conceded at oral argunent that
probabl e cause was insufficient for a search warrant to i ssue. W
agree with the district court's conclusion that probable cause was
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i nsuf ficient.



.

The Fourth Amendnent to the United States Constitution does
not expressly preclude the wuse of evidence obtained in its
violation. United States v. lLeon, 468 U S. 897, 906, 104 S. C.
3405, 3411, 82 L.Ed.2d 677 (1984). The Court in Leon created the
good-faith exception to the exclusionary rule. 1d. at 922. The

pur pose of the exclusionary rule is to deter police m sconduct.
United States v. Sinpkins, 914 F.2d 1054, 1057 (8th GCr. 1990),
cert. denied, 498 U S 1101 (1991). The exclusionary rule is
generally not served by the suppression of evidence seized in a

search conducted on a facially valid search warrant. 1d. The Leon
good faith exception provides four situations in which an officer's
reliance on a warrant would be unreasonable: (1) the officer
included information in an affidavit that he "knew was false or
woul d have known was fal se except for his reckless disregard of the
truth"; (2) where the judge abandons his role and fails to act in
a neutral and detached manner; (3) where the affidavit is so
| acking in probable cause that it is objectively unreasonable for
the officer to rely on it; or (4) the warrant is so facially
deficient that the officer cannot reasonably presunme the warrant to
be valid. 468 U S. at 923. Johnson contends that the first three
situations are applicable in this case.

Johnson first asserts that the affidavit included false
information for two reasons, first, that the police fabricated the
exi stence of the anonynous tip that led to the search, and secondly
the statenment that the informant had not given false information in
the past created a fal se inpression.

There are no | ogs or other docunentary evidence to prove the

exi stence of the phone call from the anonynous informant. The
guestion of whether the phone call existed is clearly a question of

-6-



fact. Detective Konopa testified at the suppression hearing that
he received the phone call. Detective Konopa testified that the
t el ephone lines connected to the detective division do not



automatically record calls. Detective Konopa stated he
i nadvertently di sconnected the caller and took the second call in
his office. Detective Konopa was unsure if the caller would cal
back after being disconnected and did not take the tine to set up
a tape recorder. Detective Konopa also pointed out that his
departnment does not require the taping of anonynous phone calls.
The anonynous cal |l er provided reasonably detailed information. To
rebut this information and in support of his claimthat the police
recei ved no such phone call, Johnson offered the testinony of Carol
Scott at the supplenental suppression hearing. Scott is an
acquai ntance of Johnson's, who clained to be at his residence from
noon until around 1:00 pmon the day the police executed the search
warrant. Scott testified that Johnson and his wife, Vicki, were
the only two present at the house when she arrived and no one el se
came to the house during the tine she was there. The district
court judge was present to listen to the testinony and eval uate the
credibility of both Detective Konopa and Carol Scott. The district
court's finding that an anonynous phone call was nade to the police
departnent is not "clearly erroneous.” See, Prince v. Sargent, 960
F.2d 720, 720 (8th Cr. 1992).

The affidavit for search warrant had a printed form attached,
At tachnment B. This form had a section relating to whether the
i nformant was anonynous or confidential, and a section wth four
printed reasons why the informant is reliable. The officer checked

two reasons why the anonynous caller was reliable: "C
| nformation he has supplied has been corroborated by |aw
enforcenent personnel." and "D. He has not given false information
in the past."

Judge Van Marel wote on the search warrant affidavit, "Court
finds informant's infornmation to be reliable in that he has given
specific information concerning the delivery, packaging and storage
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of the marijuana. H s information has been corroborated by |aw
enf or cenent . Court knows of no reason for informant to lie."



The police officers had corroborated the information
concerni ng Johnson before seeking the warrant from Judge Van Marel .
The issue then becones whether the officer's included information
in the affidavit that they "knew was fal se or woul d have known was
fal se except for his reckless disregard of the truth" when they
checked the line stating that the informant had not given false
information in the past.

In determ ni ng whet her statenents were nmade with a "reckl ess
di sregard for the truth", we have applied the standard used in
First Amendnent cases. United States v. O app, 46 F.3d 795, 801
(8th Cr. 1995). That standard being, "whether the affiant “in
fact entertained serious doubts as to the truth of the affidavits

or had obvious reasons to doubt the accuracy of the information
contained therein.'" [d. (citing United States v. Dorfnman, 542
F. Supp. 345, 369 (N.D.1lI. 1982)).

In United States v. Wllman, 33 F. 3d 944, 946 (8th Gr. 1994),
cert. denied, 115 S. C. 1722 (1995) the defendant contended the
judge had been msled in issuing a warrant when the affiant,

Monroe, wote in his affidavit, "[t]his Confidential Informant has
been proven to be reliable on other cases. This Confidenti al
| nformant has given information in several other cases resulting in
conpleted investigations and/or felony arrests.” Id. at 947.
Monroe's testinony at the suppression hearing revealed that the
i nformant had provided himwth only one prior tip which enabl ed
Monroe to solve thirty-five to forty burglaries and led to the
convictions of three individuals. |d. The question becane whet her
Monroe coul d have used cl earer |anguage than "on ot her cases", when
in fact the informant had only assisted once previously. 1d. The
Court believed that this less than precise statenent was not
intended to mslead the judge. Id. The Court deened it
unreasonabl e to expect froma nonl awer |aw enforcenent officer the
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"sane clarity of |anguage we woul d expect to find in an appellate
| awyer's brief." I1d.
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Both of fi cers Konopa and Robi nson were questioned about the
assertion checked in Attachment B that "D. He had not given false

information in the past."” in the suppression hearing. The officers
took the literal view of the phrase that the caller had not given
false information in the past even though this was the informant's
first call. W do not believe that checking this statenent rises
to the |l evel of naking a fal se statenment knowi ngly or intentionally
or with a reckless disregard for the truth. Li ke the Court in
Wl I man, we do not subject |aw enforcenent officers to absolute

syl l ogi stic precision.

Johnson al so contends the police officers acted with reckl ess
di sregard for the truth by failing to informJudge Van Marel that
t he anonynous caller also provided information regarding a stolen
j eep which could not be corroborated. The day after the search
warrant relating to Johnson was issued, the police presented an
application for a search warrant for the stolen jeep to Judge Van
Marel and he refused to sign the warrant because it was w thout
probabl e cause. The failure to include the infornmation about the
j eep does not indicate police msconduct. The stolen jeep had no
connection wi th Johnson and there was no valid reason for referring
to it in the affidavit for the Johnson search warrant. There is
nothing in this record which would support a finding that the
officers were attenpting to mslead the magi strate by excluding
information regarding this unrel ated of f ense.

Johnson next asserts that the search warrant was not issued by
a neutral and detached magistrate. He contends that his prior
contacts with Judge Van Marel denonstrate that a reasonabl e person
woul d doubt the judge's inpartiality.

Judge Steven Van Marel has served as a part tinme Mgistrate
and as a District Associate Court Judge. The first contact cited

-12-



by Johnson is a letter dated October 27, 1989 which Johnson wote
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to Judge Van Marel fromthe Story County jail conplaining about not
being given time-served credit on a case. The record next shows
t hat Johnson was upset because Judge Van Marel refused to assist
Johnson in filing a crimnal conplaint which Johnson sought to file
in Septenber, 1991. It next appears that Johnson brought a civil
action against Judge Van Marel and other judges in that area in
Oct ober, 1991 alleging that he had been falsely arrested and
i nprisoned. Judge Van Marel testified that after he was served
with the conplaint he contacted the lowa Attorney Ceneral's office
whi ch was responsi ble for the defense of judicial officers. Judge
Van Marel had no further contact with Johnson until he | earned the
case had been di sm ssed.

Johnson al so asserts that he publicly stated that he thought
that the Judge had obtained his license to practice law in a
Crackerjack box and that the Judge's parents probably bribed the
bar exam ners to get himadmtted to the |Iowa bar.

A witness for Johnson at the supplenental hearing testified
t hat Judge Van Marel presided over a hearing concerning a dispute
bet ween Johnson and the City of Anmes over a pile of wood chips in
the fall of 1993. He testified that when Judge Van Marel was asked
to recuse hinmself by Johnson's attorney, Judge Van Marel becane
vi sibly upset and term nated the hearing.

The final evidence presented by Johnson was a letter witten
by Johnson to Judge Van Marel dated October 14, 1993 objecting to
taxation of costs in the case entitled State v. Johnson, which had
been reversed by the Court of Appeals of lowa, No. 92-1049, and
stating that he believed Judge Van Marel had been recused from

cases invol ving Johnson.

Al'l of the incidents referred to by Johnson establish that
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Johnson did not I|ike Judge Van Marel, but the incidents are
tenpered by evidence that Johnson held the sane dislike towards all
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of the other judges in Story County. The record is devoid of any
showi ng that the incidents referred to caused Judge Van Marel to
exhi bit any prejudice toward Johnson.

Judge Longstaff found after considering this evidence in two
separate hearings that Judge Van Marel's inpartially in considering
the search warrant could not be reasonably questioned. After a
careful review of the record, we agree that it was not error for
Judge Van Marel to sign the warrant for the search of Johnson's
hone.

Johnson finally contends the officers' reliance on the
warrant was objectively unreasonable based on an affidavit so
| acki ng indicia of probable cause. In reviewng the third prong of
the Leon test, we defer to a finding of good faith unless clearly
erroneous, but subject to de novo review conclusions about the
obj ecti ve reasonabl eness of the officers reliance. United States
v. Jackson, 67 F.3d 1359, 1366 (8th Gr. 1995). Wen assessing the
obj ective reasonabl eness of officers executing a warrant, we "nust

|l ook to the totality of the circunstances,” including information
that was not presented to the issuing judge. Sinpkins, 914 F.2d at
1057, (citing United States v. Martin, 833 F.2d 752, 756 (8th Gr.
1987)). The district court found that the officers were acting in

good faith when they executed the warrant.

In United States v. G bson, the police departnent received an

anonynous phone call stating that a white male and his wife were
deal i ng cocaine froma specific address. 928 F.2d at 251-52. The
caller stated she had been inside the house that day and had seen

noney and cocaine. 1d. at 252. The caller also described the dogs
and the cars at the residence. |d. An officer drove by the house
and observed one of the described cars and one of the dogs. I|d.

The officer then checked the physical description of the defendants
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given by the caller against records of the state departnent of
revenue. 1d. The officer then prepared an affidavit for a search
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war r ant . Id. Although details were corroborated there was no
police observation of crimnal activity and no information about
the reliability of the caller. 1d. at 253. On appeal, this Court
concluded that there was insufficient probable cause to issue the
warrant. 1d. However, the Court went on to state, "Nonethel ess we
hold that the district court did not err in denying G bson's notion
to suppress because the police acted in objectively reasonable
reliance on a warrant issued by a neutral magistrate.” [d.

W believe this case is conparable to Gbson. As in Gbson,
the information given to the police by the anonynous caller was
specific as to tine, place, description of the drugs, and the
quantity. The caller nanmed Johnson and his wfe, Vicki. The
caller also described the person entering the residence as a white
mal e, tall and slender who drove a bronze-colored Bronco-type
vehi cl e. The caller made reference to the place where the
marij uana woul d be found. The officers also submtted the facts to
an Assistant County Attorney, who advised them to seek a search
warrant. Seeking the advice of an attorney can be factored in to
determine if an officer's conduct is objectively reasonable.
United States v. Mendosa, 989 F.2d 366, 369-70 (9th Gr. 1993). It
beconmes clear that the officer's reliance on the validity of the

search warrant was objectively reasonable.

V.

After a careful consideration of the entire record, we are
satisfied that the district court's decision sustaining the search
of Johnson's residence under the Leon good faith exception was not
clearly erroneous. United States v. Rosnow, 977 F.2d 399, 409 (8th
CGr. 1992). The decision of the district court is hereby affirned.

RI CHARD S. ARNCLD, Chief Judge, dissenting.

The affidavit for the warrant stated that the anonynous
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i nformant who had given all of the information on which a warrant
was to be based had not given false information in the past. Wth
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all respect to the Court, | believe this statenent was m sl eadi ng.
In fact, the affiant had never heard from the informnt before.
The clear inport of the statement was that the informant had
previously given truthful information, or, at least, information
t hat had not been shown to be fal se.

This is hardly a matter of requiring | aw enforcenent officers
to observe "syllogistic precision,” ante at 7. It is, rather, a
matter of comon ordinary speech. A statenent that an infornmant
had not previously given false information is clearly calculated to
i nfluence the magi strate to whomthe application for warrant was to
be subm tt ed. The statenment could hardly have been other than
del i ber at e. It is not contended that the officer making the
affidavit believed that the informant had furni shed information on
sone previous occasion. To read the statenent absolutely literally
seens di singenuous to ne, and certainly not the way one would
understand the statenent under the circunstances. At the very
| east, it could have been explained that the informant had not, to
the officers' know edge, given false information in the past, for
the sinple reason that the officers, so far as they knew, had never
heard fromthis particul ar informant before.

For this reason, it seens to nme that the affidavit falls
clearly within one of the exceptions to the Leon "good faith" rule,
and that the notion to suppress shoul d have been grant ed.

A true copy.

Att est:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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